5,000 BTU Overview

Background

In the early 1980s, the use of hazardous waste as fuel was an unregulated activity.  Additionally, the transportation and storage of waste fuels was not regulated under RCRA.  Meanwhile, a RCRA incinerator permit was needed for thermal treatment of hazardous waste.  Therefore, it was necessary to distinguish when legitimate energy recovery was being utilized in order to verify the regulatory status for certain wastes and the facility burning the waste.  EPA thus issued the “Sham Recycling Policy” on March 16, 1983.  The policy was published as enforcement guidance that set forth general criteria for energy value, and it directed enforcement personnel to high priority misuse scenarios (e.g., non-industrial boilers burning low Btu waste).  The Sham Recycling Policy referred to low Btu materials as those having a heating value less than wood, with wood typically at 5,000–8,000 Btu/lb.  Based on the guidance, facilities burning materials without sufficient energy value would be regulated as a hazardous waste incinerator.  

As cement manufacturing facilities started burning hazardous waste, many had air permits that included a minimum Btu value for waste fuels; typically 5,000 Btu based on the 1983 guidance.  In the mid 1980s the regulatory status of hazardous waste fuels started changing.  The transportation and storage of hazardous waste fuels became RCRA-regulated, and EPA began drafting the future Boiler and Industrial Furnace (BIF) rules to regulate burning for energy recovery in boilers and industrial furnaces such as cement kilns.  An August 31, 1987 guidance memo documented that the purpose of burning would no longer matter after promulgation of the BIF rules, since the activity would be as regulated as incineration.  For facilities trying to change their minimum Btu values for their on-site programs, the federal and state agencies typically requested that the facilities wait until the BIF rules were published in order to resolve this issue.

The BIF rules were promulgated on February 21, 1991, and the Btu issue was supposed to be clarified at last.  The preamble described the options that had been considered for rescinding the Sham Recycling Policy.  Although one of the considered options was to retain the policy until a facility was permitted (due to the Agency oversight during permitting), the selected option was to rescind the policy once a facility had demonstrated compliance through the Certification of Compliance (COC) testing.  It appeared that the use of lower Btu fuels would be allowed as long as the facility demonstrated compliant emissions during the COC test.  This position was also clarified in a November 4, 1991 memo from EPA Headquarters (Sylvia K. Lowrance) to EPA Region 5 (David Ullrich).  However, in the same time period, Bob Holloway made a presentation at a BIF conference and stated that any lower Btu fuel burning would subject the kiln to 266.20 waste product provisions (use constituting disposal).  Bob’s statement brought all the confusion back to the issue that industry thought was finally clarified.  

For the next several years, EPA increasingly referred to 5,000 Btu/lb “as generated” as a general presumption to qualify for bona fide energy recovery.  In 1994, there was a considerable amount of activity on the issue.  There were several guidance letters written by EPA, and what originally was published in 1983 as an example of a low energy Btu value became a seemingly bright line.  CKRC also attempted to clarify the issue through their 1994 petition for rulemaking.  The petition focused on demonstrating as an industry that lower than 5,000 Btu fuels could provide legitimate energy value in a cement kiln.  Exhibit C of the petition (attached) contained the discussion and calculations to demonstrate the energy value of lower Btu fuels when used in a cement kiln.  Also, the petition pointed out for the record that the cement product should not be subject to Subtitle C.   

Also, during this period, the Agency published the RCRA Policy Statement on Dilution Prohibition and Combustion of Inorganic Metal Bearing Hazardous Wastes (May 23, 1994).  The described technical approach subsequently ended up in the RCRA Phase III LDR Rules (April 1996), published at 40 CFR 268.3(c).  The rule included several criteria that must be considered for energy recovery of wastes containing certain metal-bearing waste codes.  The 5,000 Btu criterion was published as one of the possible criteria that allow these codes to be burned for energy recovery.

In 1998, the 5,000 Btu issue was also addressed as part of the TRI Industry Expansion rule.  CKRC was successful in convincing the Agency to remove the draft language that was included in the associated waste management guidance document.  The draft wording had included a 5,000 Btu bright line.

In summary, none of the guidance documents or industry and CKRC actions to date have actually resolved the misconstrued <5,000 Btu issue, and it still has not been resolved at a national level.  Since the BIF rules rescinded the Sham Recycling Policy, the purpose of burning no longer matters with respect to the regulation of waste recycling in cement kilns.  However, the discussions regarding the purpose of burning are still in place with respect to determining if the cement product is waste-derived.  Nonetheless, one statement remains relatively clear throughout the various documentation on this issue.  Throughout the 1994 guidance letters, the determination on the waste-derived product issue repetitively states that if a cement kiln burns fuel with <5,000 Btu, and the kiln does not document that the hazardous waste is burned for legitimate energy recovery, then the product is considered waste-derived and is subject to LDR compliance (although it is eligible for exemption).  Since the CKRC petition showing that a lower Btu value was legitimate energy recovery in a cement kiln was never accepted or responded to, the impetus is on each individual facility to demonstrate that a lower Btu value does provide legitimate energy recovery at their facility.  Once demonstrated, the waste derived product issue is not applicable, since the facility would be performing energy recovery of all fuels, even those below 5,000 Btu, as justified.

Current Approaches

The latest activities we are aware of in addressing the 5,000 Btu issue are as follows. 

CKRC:  CKRC started a new committee on waste management in 2002.  One of the topics that was agreed to be addressed in the committee is the 5,000 Btu issue.  Michelle Lusk will be summarizing the history of this issue in the near future.

Region 4:  One facility in Region 4 has recently submitted a response to a NOD on their RCRA permit application that allows the facility to lower their minimum Btu for as-generated wastes to a value that has been shown to provide legitimate energy value.  The Agency did not send another NOD on that subject, and appears to have accepted the documentation that was provided.  However, the draft permit has not yet been issued.

Region 5:  A Region 5 facility reportedly has documented a site-specific Btu value that provides legitimate energy value, and the company has decided to accept the lower Btu fuels when necessary rather than rejecting certain loads.  
Region 7:  One facility has provisions in their RCRA permit for fuel acceptance based strictly on the 268.3(c) LDR criteria.  The provisions were approved by the permit writer through a permit modification.  The facility still maintains an “as-fired” Btu limit regardless of the as-generated limits.  

