= CKRC

CEMENT KILN RECYCLING COALITION

May 27, 2020
VIA E-DOCKET

Mr. Benjamin Dyson
Environmental Assistance Division (7408M),
Office of Pollution Prevention and Toxics,
Environmental Protection Agency,
1200 Pennsylvania Ave. NW, Washington, DC 20460-0001
Re: Docket No. EPA-HQ-OPPT-2019-0677
Notice: Preliminary List Identifying Manufacturers Subject to Fee Obligations for EPA-

Initiated Risk Evaluations under Section 6 of the Toxic Substances Control Act
85 FR 4661, January 27, 2020

Dear Mr. Dyson:

The Cement Kiln Recycling Coalition (CKRC) appreciates the opportunity to comment on the U.S.
Environmental Protection Agency’s (EPA) notice, which identifies manufacturers subject to fee
obligations for EPA-initiated risk evaluations under Section 6 of the Toxic Substances Control Act
(TSCA). CKRC is a national trade association representing cement manufacturers in the U.S. that
recycle the value in energy-bearing hazardous wastes by using them as fuel in kilns that produce
portland cement. In addition, CKRC represents companies that collect, process, manage, and market
alternative fuels for use in cement kilns as well as companies that provide consulting services to the

industry.

Many of CKRC’s cement company members were erroneously identified as manufacturers on EPA’s

preliminary list. Those members are making every effort to follow the required process to certify to
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EPA in CDX that they have not manufactured/imported the high-priority chemical in the five years
preceding publication of the Preliminary List (and therefore are not subject to the fees). However,

CKRC is concerned about the arbitrary process the Agency has taken to create this preliminary list.

In the notice, EPA explains that it used “the most up-to-date information available, including
information submitted to the Agency (e.g., information submitted under TSCA section 8(a)
(including the Chemical Data Reporting (CDR) Rule) and section 8(b), and to the Toxics Release
Inventory (TRI))... EPA used six years of data submitted or available to the Agency under CDR and
TRI to create the preliminary lists (2012—2018).” EPA’s failure to appreciate the difference between
what data represents under TRI versus TSCA resulted in an inappropriate, haphazard identification
of “manufacturers" of these chemicals under TSCA and the erroneous appearance of many facilities
on the preliminary list. “Manufacture” has a wholly different definition under the TRI regulations
than it does under the TSCA regulations. Accordingly, this inappropriate use of the TRI data initially
created much industry confusion, potential misapplication of significant fee requirements,
unnecessary and misplaced public scrutiny, and the unnecessary expenditure of industry resources

to correct the gross errors created by EPA.

The TSCA definition of manufacturer at CFR § 720.3 is “(1)To import, produce, or manufacture with
the purpose of obtaining an immediate or eventual commercial advantage for the manufacturer
or importer, and includes, among other things, “manufacture” of any amount of a chemical
substance or mixture: (i) For commercial distribution, including for test marketing.” Under TRI,
facilities report when the entity meets all the following criteria: “manufactures, processes, or
otherwise uses a TRI-listed chemical in quantities above threshold levels in a given year.” Further,

TRI states that “Coincidentally manufacturing a TRI chemical can happen at any point in the facility,
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including in waste treatment and when combusting fuels. Importing of a TRI chemical or causing
a TRI chemical to be imported into the United States, is also considered to be a manufacturing
activity under TRI.” To interchange the data collected under these two very different programs
wrongly equates TSCA manufacturing of a chemical with TRI reporting based on releases or
contaminants (otherwise used designation). Had EPA firmly grasped the different meaning of
manufacture, used this information to better scrub the initial list of facilities identified, and applied

a better listing rationale, the mistakes made on the preliminary list easily could have been avoided.

In the notice’s discussion of the rationale used to identify manufacturers on the preliminary list, EPA
reveals that it “considered using other sources of information available to the Agency, such as
publicly available information...or information submitted to other agencies to which EPA has
access...but concluded that data quality limitations would create more false positives than
appropriate additions to the lists.” CKRC questions why the same level of scrutiny was not applied
to the Agency’s use of TRI data in the TSCA context, as that effort most certainly would have helped

avoid a significant number of erroneous, or “false positive,” listings.

By not properly identifying TSCA regulated sources at the threshold, EPA failed to give notice to
erroneously identified sources that they were subject to an enforceable regulatory obligation. In its
December 30, 2019 notice, EPA discusses the designation of 20 chemical substances as high-priority
substances for risk evaluation. The notice states that it “may be of interest to entities that currently
or may manufacture (including import) a chemical substance regulated under TSCA (e.g., entities
identified under North American Industrial Classification System (NAICS) codes 325 and 324110).”
Nothing about this statement aimed at Chemical Manufacturers and Petroleum Refineries served to

alert entities not subject to this TSCA requirement that this effort might include them. (84 FR 71924)
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Then, in the January notice, EPA states that it has identified “preliminary lists of manufacturers
(including importers) of 20 chemical substances that have been designated as a High-Priority
Substance for risk evaluation and for which fees will be charged...[and that] manufacturers
(including importers) are required to self-identify as a manufacturer of a High-Priority Substance
irrespective of whether they are included on the preliminary lists...\Where appropriate, entities may
also avoid or reduce fee obligations by making certain certifications consistent with the Fees
Rule...Manufacturers (including importers) identified on the final lists will be subject to applicable
fees.” Once again, nothing in the notice’s language gave any warning to CKRC member cement
companies to review the preliminary list. Furthermore, the notices gave them no indication that
they needed to affirmatively opt out (self-identify) to avoid being assessed fines for not paying fees

that they were not obligated to pay in the first place.

It was by mere happenstance that one CKRC member company discovered cement company
facilities were erroneously added to this preliminary list. This put facilities that are not subject to
this requirement in the position of having to spend time and resources to certify that they are not
subject to self-certification because they are not TSCA “manufacturers” of these high priority
chemicals. Furthermore, if for some reason a company that was mistakenly listed by EPA doesn’t
know EPA made this mistake and doesn’t make this certification by the May 27" deadline, the
company will then end up on the final list and be subject to fees and potential penalties. This is

illogical and inappropriately puts the burden of correcting EPA’s mistakes on these entities.

The grossly inaccurate “manufacturer” list published as part of this notice perpetuates
disinformation, muddles the rule’s applicability, and has the potential to misapply the fee

requirements of the rule. CKRC believes had EPA been more diligent in applying a well-informed
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listing rationale at the start of this process, much of the burden being placed on erroneously
identified facilities to confirm they never even should have been on the list in the first place could
have been avoided. As part of the upcoming rulemaking process announced by the Agency, CKRC
urges EPA to undertake a more diligent effort to remove inapplicable entities from future lists prior

to publication.

Thank you for the opportunity to share our concerns regarding the development of the preliminary
list of manufacturers as part of EPA’s effort to identify entities Subject to Fee Obligations for EPA-
Initiated Risk Evaluations under Section 6 of TSCA. Should you have questions or need additional

information, please contact me.

Sincerely,

/s/ Michelle Lusk

Michelle Lusk

Executive Director

Cement Kiln Recycling Coalition
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